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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

DAVID MCCRAE AND BARBARA
MCCRAE,

Plaintiff,
V. CIVIL ACTION NO. 1:14-cv-00733

PHH MORTGAGE

Defendant

w W W W W W W W W W D

DEFENDANT'S MOTION TO DISMISS

Pursuant to EDERAL RuULES OF CiviL PROCEDURE 9 and 12(b)(6), PHH Mortgage
Corporation, incorrectly named as PHH Mortgage,efdhdant”), hereby submits its Motion to
Dismiss David McCrae and Barbara McCrae (colletyivelaintiffs”)’s Amended Petition for
Redress of Wrongful Foreclosure Action (the “Compla (Doc. No. 6) and states:

L FACTUAL BACKGROUND

1. On or about October 30, 2001, David Anthony McCrHe,(the “Plaintiff-
Debtor”) sought and obtained a loan (the “Loand) purchase property located at 350 Cee Run,
Bertram, Texas 78605 (the “Property”). Defendaied as the mortgage servicer of the Ldan.
Defendant posted the Property for a non-judiciaédétosure and in response, Plaintiff-Debtor

sought relief under Chapter 13 of the U.S. Banlaytode.

! SeeComplaint at pps. 8-9, 11 42-44.
2 SeeComplaint at p. 9, 1 44.
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2. On or about March 1, 2013, Plainitff-Debtor filedr@untary petition for Chapter
13 Bankruptcy in the U.S. Bankruptcy Court for iWestern District of Texas, Austin Division
under petition number 13-10386-TMD (the “Bankrupjcy

3. On or about March 15, 2013, Plaintiff-Debtor fildus schedules in the
Bankruptcy (the “Scheduled”) Plaintiff-Debtor listed Defendant as a securedditor’
Plaintiff-Debtor did not dispute Defendant’s staissa secured creditor who held a lien against
the Property.

4. On or about June 24, 2013, Defendant filed its podclaim in the Bankruptcy
(the “Claim”).” Defendant averred its secured claim was in theusmof $9,465.70, of which
$1,466.01 was in arrearages, late fees, and chirdesfendant also averred Plaintiff-Debtor

made his last payment to Defendant on October @222 Plaintiff-Debtor did not challenge the

% SeeDocket Sheet from the Bankruptcy attached herstdExhibit “A” . Because Plaintiffs referenced the
Bankruptcy in the Complaint, the Court can consittés document without converting Defendant’s Maotito
Dismiss into a motion for summary judgmeree Collins v. Morgan Stanley Dean Wit224 F.3d 496, 498-99
(5th Cir. 2000) (noting with approval that variodscuits consider as part of the pleadings documatiaiched to a
Defendant’'s motion to dismiss that are referredntdhe complaint and are central to the Plaintift$aims).
Additionally, the Court should take judicial notioé this exhibit because it is self-authenticata®ya public record
filed with the Clerk of the U.S. District Court fahe Western District of Texas, Austin DivisiorBee Funk v.
Stryker Corp, 631 F.3d 777, 783 (5th Cir. 2011).

* SeeSchedules from the Bankruptcy attached heretBxsbit “B” . Against, because Plaintiffs’ referenced the
Bankruptcy in the Complaint, the Court can constties document without converting this motion iastonotion for
summary judgment, and the Court should take judieiice of this exhibit under the authorities fmth in note
one above.

® SeeExhibit “B”_ at p. 11.
® SeeExhibit “B” .

" SeeClaim from the Bankruptcy attached heretoEagibit “C” . Against, because Plaintiffs’ referenced the
Bankruptcy in the Complaint, the Court can consttiesr document without converting this motion iatonotion for
summary judgment, and the Court should take judigiice of this exhibit under the authorities fmth in note
one above.

8 SeeExhibit “C”_at p. 1.
® SeeExhibit “C”_ at p. 4.
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Claim° Plaintiff-Debtor paid all sums Defendant asseitethe Claim and the Bankruptcy was
closed on or about June 3, 2014.

5. Plaintiff-Debtor has since paid his Loan in fulldlabefendant has released its lien
upon the Property as of March 10, 2014.

1. STANDARDS FOR DISMISSAL

A. Rule 12(b)(6) Standard.

6. To survive a Rule 12(b)(6) motion, a complaint mpisiad “enough facts to state
a claim to relief that is plausible on its fac@.In explaining this standard, the Court emphasized
that a “plaintiff’'s obligation to provide the ‘grads’ of his ‘entitlement to relief’ requires more
than labels and conclusions, and a formulaic reerisof the elements of a cause of action will

not do.**

“Nor does a complaint suffice if it tenders ‘eakassertion[s] devoid of ‘further
factual enhancement® Plaintiff must demonstrate more than “a sheersipility that a
defendant has acted unlawfulff” Indeed, the “[flactual allegations must be enotmaise a

right to relief above the speculative levé&!.” Plaintiffs fall far short of this standard.

12 SeeComplaint at p. 12, 1 45.

! SeeExhibit “A” .

12 seeComplaint at p. 10, 1 46.

13 Bell Atl. Corp. v. Twomby550 U.S. 544, 570 (2007).

%1d. at 555.

15 Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2009) (quotihgombly 550 U.S. at 557).
8d.

" Twombly 550 U.S. at 555.
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B. Rule 9 Standard.

7. Plaintiffs’ fraud claim does not meet the heightbpéeading standard undegm:
R.Cwv. P.9.® Plaintiffs do not identify the “who, what, whewhere and how” of the alleged
fraudulent acts, nor do they identify with any padarity the circumstances surrounding
Defendant’s alleged representation or failure tecldise, which they are required to do.
Instead, Plaintiffs merely assert:

[Foreclosure counsel’s] system is patently ridiagloof fraudulent nature
and design, and plainly criminal in intefit.

Such vague, conclusory statements do not satigiyhtightened pleading requirements under
Rule 9(b) and therefore, dismissal of Plaintiffgidd claim is appropriate.

. ARGUMENT AND AUTHORITIES

A. Plaintiffs are Judicially Estopped from Contestingthe Amount of the Claim.

8. The doctrine of judicial estoppel is equitable mture and can be invoked by a
court to prevent a party from asserting a posiiiora legal proceeding inconsistent with a
position taken in a previous proceedfigA court should apply judicial estoppel if (1) the
position of the party against which estoppel isghus plainly inconsistent with its prior legal
position; (2) the party against which estoppelasght convinced a court to accept the prior

position; and (3) the party did not act inadvetiefft

8 Tuchman v. DSC Communications Cofipt,F.3d 1061, 1067 (5th Cir.1994).

9 SeeU.S. ex rel Thompson v. Columbia/HCA HealthcarepGdr25 F.3d 899, 903 (5th Cir. 1997).
2 seeComplaint at p. 19, 1 64.

2 Love v. Tyson Foods, In&77 F.3d 258, 261 (5th Cir. 2012).

# Vineyard v. BAC Home Loans Servicing, L.IRo. A-10-CV-482-Y, 2011 WL 8363481, *3 (W.D. TeRec. 28,
2011) (citingJethroe v. Omnova Solutions, In¢12 F.3d 598, 600 (5th Cir. 2005)).
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9. The integrity of the bankruptcy system dependsudnaind honest disclosure by
debtors of all of their assets and liabilitfés.In Richardson v. CitiMortgage, Incthe Tyler
Division of the Eastern District of Texas examirthé preclusive effect of a debtor listing a
lender as having a secured debt, and then chaligribe debtor’s capacity to enforce the same
through a non-judicial foreclosuf@.

10. In Richardson the obligor, CitiMortgage, was listed as a sedueeditor in the
borrower’s prior bankruptcy proceedifity. CitiMortgage argued that the debtor was judiyiall
estopped from asserting CitiMortgage lacked capaint foreclose on the subject property
because he specifically listed CitiMortgage as@uss creditor in his bankruptcy scheduf®s.
In holding that the debtor was judicially estopgeain challenging CitiMortgage’s capacity to
foreclose, th&ichardsoncourt held:

The Plaintiffs' position in this lawsuit is the aygite of the representations
they made to the Bankruptcy Court, and they showitdbe allowed to
advance such positions. They should not be allowetplay fast and
loose” with the courts in order to avoid foreclasur. . As a matter of law,

the Plaintiffs are judicially estopped from chalierg the right of
CitiMortgage to foreclose on the loah.

11. In this matter, Defendant filed its Claim on Junk 2013, and Plaintiff-Debtor
did not challenge that Claiffi. Plaintiff-Debtor also represented, under oatht efendant was
a secured creditor, and in fact listed the amotirfbafendant’s secured claim as $9,00G-00.

The position Plaintiffs now take in this matterhat Defendant “over charged” Plaintiffs — is

*Love 677 F.3d at 261.

%4 Richardson v. CitiMortgage, IncNo. 6:10-CV-119, 2010 WL 4818556, *5 (E.D. TeoW 22, 2010)
2|d. at *4.

®|d. at *5.

7 d.

2 SeeExhibit “C”_; see alscComplaint at p. 12, | 45.

2 SeeExhibit “B”_at p. 11.
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inconsistent with the Plaintiff-Debtor’'s previousogition in the Chapter 13 bankruptcy
proceeding. As such, the Court can and shouldigésRiaintiffs’ claims™

B. Plaintiffs Lack Standing to Assert Their Claims AsThey Belong to the Bankruptcy
Estate.

12.  Plaintiffs’ claims fail for the additional reasohat Plaintiffs are not the proper
plaintiff in this litigation as the claims they assbelong to the bankruptcy estate.

13. The U.S. Bankruptcy Code provides that all of thebtdr's assets, including
causes of action belonging to the debtor at thensencement of the bankruptcy case, vest in the
bankruptcy estate upon the filing of the bankrupgetition? Once an asset becomes part of the
bankruptcy estate, all rights held by the debtothim asset are extinguished unless the asset is
“abandoned” by the trustee to the debfor“Thus, the trustee, as the representative of the
bankruptcy estate, is the real party in interestl & the only party with standing to prosecute
causes of action belonging to the estate onceahkrbptcy petition has been filed”

14. A little over one month ago the Fifth Circuit exarad such a proposition in the
case ofCarroll v. JPMorgan Chase BanR In Carroll, the debtor had filed for bankruptcy
approximately four years prior to bringing suit exgh his mortgage servicer for breach of
contract®® The mortgage servicer prevailed on its motiondemmary judgment against the

debtor because given his prior bankruptcy claimdébtor’'s cause of action belonged to the

%' Kane v. Nat'l Union Fire Ins. Cp535 F.3d 380, 384-85 (5th Cir. 2008)neyard 2011 WL 8363481, *4.

3L carroll v. JPMorgan Chase BaniNo. 13-31134, --- Fed.Appx. ---, 2014 WL 3661992, (5th Cir. Jul. 10,
2014);Vineyard 2011 WL 8363481, *4.

32Kane 535 F.3d at 385ee alsdll U.S.C. § 541(a)(1).

% Kane,535 F.3d at 38%ee alsdl1 U.S.C. § 554.

34 Kane,535 F.3d at 385%ee alsdll U.S.C. §§ 323, 541(a)(1).

% carroll v. JPMorgan Chase Banko. 13-31134, --- Fed.Appx. ---, 2014 WL 366198¢h Cir. Jul. 10, 2014).
®1d. at 1.
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bankruptcy estat¥. The debtor appealed the grant of summary judgragainst him and the
Fifth Circuit affirmed the district court’s rulin§. In doing so, the Fifth Circuit held:
[T]he district court found that the Plaintiffs |k standing because they
were not the real party in interest to prosecutsrtblaim for breach of
contract. The district court reasoned that theté® was the only party
capable of bringing the claim because it accruddrbehe filing of their
bankruptcy petition in 2008, had never been abaadday the trustee, and
was therefore part of the bankruptcy estate . e agree with the district
court’s conclusion and affirm its judgment.
15.  Plaintiffs admit, and Defendant has shown, the Baptkcy has been closed and
that Defendant has been paid in full for the amasserted in the Claifi. At the close of a
bankruptcy case, property of the estate that isat@ndoned by the trustee and that is not
administered in the bankruptcy proceedings—inclgdmmoperty that was never scheduled—
remains the property of the bankruptcy estatdf a debtor fails to schedule an asset, and the
trustee later discovers it, the trustee may redperbankruptcy case to administer the asset on
behalf of the creditors. Thus, even where, as here, the bankruptcy casédden closed, the
bankruptcy trustee remains the proper party togmate claims on behalf of the estéte.
16. Plaintiffs do not appear in any capacity on bebélhe bankruptcy trustee in this

matter’® The bankruptcy trustee has not filed a motiobeasubstituted as the proper party in

this cause. Unless and until the bankruptcy teustemally abandons Plaintiffs’ legal claims

371d.

B 1d.

39 SeeComplaint at p. 10, 1 46 & p. 11, 1 4&e alsExhibit “A” .
“0Kane,535 F.3d at 38%ee alsdl1 U.S.C. § 554(d).

“l Kane,535 F.3d at 38%ee alsdl1 U.S.C. § 350(b).
“2Vineyard 2011 WL 8363481, *4.

43 Although Plaintiffs purport to appear on behalfagputative class and as representatives of theuPoer Finance
Protection Bureau, neither of the Plaintiffs ameifised attorneys are therefore cannot represerathay person or
entity other than themselves impeo secapacity. SeeDavis v. City of Aransas Pasllo. 2:13-CV-363, 2014 WL
2112701, *6 (S.D. Tex. May 20, 2014) (citifidtnhomas v. Estel]le503 F.2d 488, 489 (5th Cir. 1979Nationstar
Mortg., LLC v. WashingtgriNo. 3:13-CV-2640-B, 2013 WL 5812867, *1 n.1 (NTex. Oct. 29, 2013).
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against Defendant, the claims belong to the barkyupstate, and the Chapter 13 trustee is the

proper party to prosecute these claims beforecthist™**

C. Plaintiffs Have Failed to State Any Claim Upon Whit Relief May be Granted.

17. Assuming Plaintiffs’ claims are not barred by judicestoppel or lack of
standing, they nonetheless fail to survive disnhisgdthough not a model of clarity, Plaintiffs
purport to assert causes of action in their Compiltir: (1) wrongful foreclosure; (2) common
law fraud; (3) statutory fraud in a real estatensesction; (4) violations of the Fair Debt
Collection Practices Act (“FDCPA”); and (5) violatis of the Texas Debt Collections Act
(“TDCA"). Plaintiffs strangely request injunctivelref to enjoin the foreclosure of the Property
although there is no pending foreclosure, and Btsradmit the Loan has been paid in full and
Defendant has released its lien interest in theétty.

18. As Defendant will show, Plaintiffs have failed ttate any viable claim under
these purported causes of action and the Court dsrsiss this baseless suit.

1. Thewrongful foreclosure claim.

19. The elements of a claim for wrongful foreclosuree:afl) a defect in the
foreclosure sale proceedings; (2) a grossly inaateqselling price; and (3) a causal connection
between the defect and the grossly inadequateggitice*

20. Plaintiffs’ wrongful foreclosure claim must be dissed because Plaintiffs have
not, nor can they, allege any foreclosure uponRtaperty has occurred. Under Texas law, a

claim for wrongful foreclosure is premised uponebir’s loss in possession of the propéfty.

* Carroll, 2014 WL 3661990, *1.
5 Sauceda v. GMAC Mortg. Cor(268 S.W.3d 135, 139 (Tex. App. - Corpus Christi2Qtb pet.).

“6 Peoples v. BAC Home Loans Servicing, LN&d. 4:10-CV-489-A, 2011 WL 1107211 *4 (N.D. TeNar. 25,
2011) (holding that under Texas law, loss of pasisesis required to state a claim for wrongful fdosure);
Thomas v. EMC Mortgage CorfNo. 4:10-CV-861-A, 2011 WL 5880988 *5 (N.D. Teklov. 23, 2011) (same).
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Recovery under a claim for wrongful foreclosurebased upon the theory that the wrong
committed resembles that of a conversion of petspraperty?’ “Individuals never losing
possession of the property cannot recover on aythefonrongful foreclosure®® A mortgagor
has sustained no compensable damage when his siossesnains undisturbéd.

21. In this matter, Plaintiffs have not lost possessiwinthe Property because no
foreclosure has occurred. Indeed, Plaintiffs aekadge they currently reside in the Property
and in seek injunctive relief to enjoin a forecleswf the Property even though they admit the
Loan has been paid in full and Defendant has reteasy lienholder interest in the Propefty.
Therefore, Plaintiffs’ wrongful foreclosure claimust be dismissett.

2. The FDCPA and TDCA claims.

22. Plaintiffs fail to state a claim under the FDCPA tbree independent reasons.
First, Plaintiffs do not, nor can they, allege Dwfant has foreclosed upon the Property.
Additionally, Plaintiff-Debtor did not challenge éhamount of Defendant's Claim in the
Bankruptcy and the Loan has been paid in full. thase reasons alone, Plaintiffs’ FDCPA
claim must be dismissed.

23. Second, Defendant does not meet the definition ‘afedt collector” under the
statute. In order to bring a civil action undee tARDCPA, Plaintiffs must first establish that

Defendant is a “debt collector” as that term isimied by the statut®. “[T]he legislative history

*"Owens v. Grime$39 S.W.2d 387, 390 (Tex. App. — Tyler 197, menied).

8 John Hancock Mut. Life Ins. Co. v. Howad® S.W.2d 986, 988 (Tex. Civ. App. — Waco 1986t ref'd);
See Baker v. Countrywide Home Loans,,INo. 3:08-CV-916, 2009 WL 1810336 *4 (N.D. Tedun. 24, 2009)
(citing Peterson v. Blagko80 S.W.2d 818, 823 (Tex. App. — San Antonié8,%o pet.)).

9 Peterson980 S.W.2d at 823.
0 SeeComplaint at p. 10, { 46.

*1 Barcenas v. Federal Home Loan Mortg. Cofdo. H-12-2466, 2013 WL 286250, at *7 (S.D. TeanJ24, 2013)
(collecting cases).

215 U.S.C. § 1692k(a).
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of [the FDCPA] indicates conclusively that a debtlector does not include the consumer's
creditors . . .*3 which in this case was previously DefenddnBecause Defendant is not a debt
collector under the statute, Plaintiffs’ FDCPA ofainust be dismisseqd.

24. Third, the act of foreclosure does not constitutebt collection” under the
statute. The FDPCA provides that only certainvats constitute debt collection under the
statute. As a matter of law, “the activity of fol@sing on a property pursuant to a deed of trust
is not the collection of debt within the meaningtieé FDCPA.*® As such, and even assuming
the Property was foreclosed upon, Plaintiffs faistate a claim under the FDCPA.

25. The TDCA also does not prevent a debt collectomffexercising or threatening
to exercise a statutory or contractual right okges, repossession, or sale that does not require

court proceedings>* Numerous Federal District Courts in Texas haviraéd this principle®

3 Perry v. Stewart Title Co 756 F.2d 1197, 1208 (5th Cir. 1985) (emphasigedt Diessner v. Mortgage
Electronic Registration Systen®18 F.Supp.2d 1184, 1188-89 (D. Ariz. 2009) (figdthat mortgagees and their
beneficiaries are not debt collectors subject ® Alet); Radford v. Wells Fargo BaniNo. 10-00767, 2011 WL
1833020, at *15 (D. Haw. May 13, 2011) (originahder, transferee Wells Fargo, nominee MERS, andgage
servicer are not “debt collectors” under FDCPKgreem v. American Home Mortgage Servicing,,IilNo. 3:10-
CV-0762-B-BD, 2011 WL 1869419 *2 (N.D. Tex. Apr.,12011);Boles v. Moss Codillis, LLPNo. SA-10-CV-
1003-XR, 2011 WL 2618791, at *3 (W.D. Tex. Jul2D11);Bagwell v. Countrywide Home Loans Servicing,.L.P
No. 3:09-CV-1358-P, 2011 WL 1120261 *3 (N.D. TexaM24, 2011)Shomer v. One West Bank, F$®. 2:11-
CV-00546-PMP-LRL, 2011 WL 2119987, at *3 (D. Nevai26, 2011).

% At no point in their Complaint to Plaintiffs alled Defendant is not the creditor, and in fact coméid as such in
the Bankruptcy.

> Mason v. Bank of America, N,ANo. 4:12-CV-650, 2014 WL 897781, *7 (E.D. Tex. M4, 2014).

% Bittinger v. Wells Fargo Bank, N.A744 F.Supp.2d 619, 629 (S.D. Tex. 2018%e Davis v. Farm Bureau Bank,
FSB, No. SA-07-CA-967—-XR, 2008 WL 1924247, at *3 (W.DexT April 30, 2008) (quotingWilliams v.
Countrywide Home Loans, In&04 F.Supp.2d 176, 190 (S.D. Tex. 2007)).

" TEX. FIN. CODE § 392.301(b)(3).

8 See e.g.Green v. Bank of America, N,ANo. 4:13-CV-92, 2013 WL 6178499, at *8 (E.D. Té&ov. 25, 2013);
Simicek v. Wells Fargo Bank, N.Alo. H:12-1545, 2013 WL 5425126, at *3 (S.D. T8ept. 26, 2013)Starling v.

JPMorgan Chase Bank, N,ANo. 3:13-CV-777-M-BN, 2013 WL 4494525, at *6 (N.Dex. Aug. 22, 2013);
Omrazeti v. Aurora Bank, FSBlo. SA:12-CV-00730-DAE, 2013 WL 3242520, at *M.D. Tex. Jun. 25, 2013);
Richardson v. Wells Fargo Bank, N.873 F.Supp.2d 800, 815 (N.D. Tex. 2012) (gransngmary judgment
because “[floreclosure is not an action prohibligdaw”).
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Rather, the TDCA prohibits a debt collector frorhratening to take an action prohibited by
law.”>®

26. As set forth above, Defendant’s Claim showed Rf&ibebtor was seriously
delinquent on the Loan, and Plaintiff-Debtor failéd challenge this assertion in the
Bankruptcy®® Because of this, Defendant was contractually arizted under the loan
agreements to post the Property for forecloS§tireMoreover, no foreclosure occurred, and
Plaintiffs admit the Loan has been paid in full ahdt Defendants have released any lienholder
interest in the Property. Therefore, Plaintiffsddailed to state a claim under the TDCA.

3. The statutory fraud claim.

27.  Plaintiffs’ statutory fraud claim must be dismisdeecause, as a matter of law,
misrepresentations made merely in connection witdaa, even one secured by real property, do
not give rise to a statutory fraud claff.Plaintiffs’ statutory fraud claim is based solely the
creation and servicing of the Loan. Accordinghg Court must dismiss Plaintiffs’ claim.

4, The common law fraud claims.

28.  Assuming arguendo Plaintiffs have satisfied Rule 9’s heightened girg

requirement, their common law fraud claims muslkisé dismissed. The economic loss doctrine

%9 TEX. FIN. CODE § 392.301(a)(8).
%0 SeeExhibit “C” .

1 Mann v. Bank of America, N.,ANo. 4-12-CV-2618, 2013 WL 5231482, at *5 (S.DxT8ept. 16, 2013)yay v.
Wells Fargo Bank, N.ANo. 4:11-CV-3516, 2013 WL 4647673, at *4 (S.DxTAug, 29, 2013)Starling 2013
WL 4494525, at *6;Jones v. Wells Fargo Bank, N,Alo. 4:12-CV-446, 2013 WL 4414321, at *12 (E.DXTAug.
13, 2013);Voth v. Fed. Nat'| Morg. Ass;rNo. 3-10-CV-2116-G-BD, 2011 WL 1897759, *4 (N.Dex. Apr. 22,
2011).

2 Massey v. JPMorgan Chase Bank, N.Mo. 4:12—-CV-154-A, 2012 WL 3743493, at *8 (N.Dex. Aug. 29,
2012) (“Texas courts have determined that [theutday fraud] statute applies only to real estatestock
transactions, not loan transactions or modificaignBurleson State Bank v. Plunke27 S.W.3d 605, 611 (Tex.
App.-Waco 2000, pet. denied.) (construingxTBus. & CoM. CoDE § 27.01). (A loan transaction, even if secured
by land, is not considered to come under the gajuGreenway Bank & Trust v. Smith79 S.W.2d 592, 596 (Tex.
App.—Houston [1st Dist.] 1984, writ ref'd n.r.eTlex. Commerce Bank v. Lebco Constructors, B85 S.W.2d 68,
82 (Tex. App.—Corpus Christi 1993, writ denied)eawled on unrelated grounds Bghnson & Higgins, Inc. v.
Kenneco Energy962 S.W.2d 507 (Tex. 1998).
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bars Plaintiffs’ fraud claim because the sole sghuties, and obligations between Plaintiffs and
Defendant were the subject of contractual agreesrtegtiveen the parties.

29. The Texas judiciary has long-enforced a state pdigainst contorting alleged
breach of contract claims into tort claiftfs.This policy, known as the economic loss doctrine,
has been applied consistently to bar tort claimemthe parties’ relationship and their attendant
duties arise from a contratt.

30. A contractual relationship “may create duties undleth contract and tort law,”
and “[t]he acts of a party may breach duties i @orcontract alone or simultaneously in both.”
“In determining whether the plaintiff may recoven @ tort theory, it is also instructive to
examine the nature of the plaintiff's [0$8.”In this matter, Plaintiffs’ fraud claim is prerais
solely upon Defendant’s performance of the rigtitgies, and obligations under the terms of the
loan agreements between the parties.

31. The Texas Supreme Court has suggested claims ofd fend fraudulent

inducement may not be barred “even when the claimafiered only economic losses to the

83 Quintinalla v. K-Bin, Inc.,993 F. Supp. 560, 563 (S.D. Tex. 1998%e also Heller Fin., Inc. v. Grammco
Computer Sales, Inc71 F.3d 518, 527 (5th Cir. 1996) (“[a]s a genetdér ‘the failure to perform the terms of a
contract is a breach of contract, not a tort.”)dting Schindler v. Austwell Farmers Co-0829 S.W.2d 283, 289
(Tex. App.—Corpus Christi 1992, writ grantedff'd as modified841 S.W.2d 853 (Tex. 1992)prtega v. City
Nat'l Bank 97 S.W.3d 765, 777 (Tex. App.—Corpus Christi 2008 pet.) (“[a]s a prerequisite to asserting antla
of negligence, there must be a violation of a duogosed by law independent of any contract.”).

% See Kiggundu v. Mortgage Electronic Registratiost@ys, Inc. No. 4:11-1068, 2011 WL 2606359, at *7
(S.D. Tex. Jun. 30, 201Rff'd 469 Fed.Appx. 330 (5th Cir. 2012¢rt. deniedl33 S.Ct. 210 (2012) (citing/ismer
Distributing Co. v. Brink's, Inc.202 F. App'x 729, 731 (5th Cir. 2006)) (“[T]he umy alleged by Plaintiff in
connection with his fraud claims is economic loskted to two contracts: the Note and the Deedra§tT “It is
well-settled under Texas law ... that, ‘[w]hen thpiry is only the economic loss to the subjectteradf a contract
itself, the action sounds in contract alone.’ Fbis tadditional reason, summary judgment is appabgrior
Defendants on Plaintiff's fraud claims.”).

85 Jim Walter Homes, Inc. v. Reetlll S.W.2d 617, 618 (Tex. 1986).

% Sw. Bell Tel. Co. v. DeLanne§09 S.W.2d 493, 494 (Tex. 1998mith v. JPMorgan Chase Bank, N.2013
WL 1165218, at *3 (5th Cir. Mar. 22, 2013) (undeoromic loss rule, a plaintiff may not bring a toldim unless
“plaintiff can establish that he suffered an injtinat is distinct, separate, and independent fleeretonomic losses
recoverable under a breach of contract claim.”)
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subject of a contract® However, the relevant distinction is whether “fplaintiff sought
damages for a breach of a duty created under anés opposed to a duty imposed by 18%.”
Plaintiffs have alleged no duties owed to them Wwhexisted outside of the loan agreements
between the parties. Thus, the economic lossidedbars Plaintiffs’ fraud claim.

32. Plaintiffs’ fraud claim also fails because they @anot pleaded the elements of the
claim. In Texas, the elements of common-law fratel (1) the defendant made a representation
to the plaintiff; (2) the representation was mater(3) the representation was false; (4) when the
defendant made the representation, the defendaw knwas false or made the representation
recklessly and without knowledge of its truth; (8¢ defendant made the representation with the
intent that the plaintiff act on it; (6) the plaffitrelied on the representation; and (7) the
representation caused the plaintiff injgry.

33. Plaintiffs have not pleaded any of these elemdetsalone offer any factual
allegations in support of them. Because of theythave not satisfied tHgbal and Twombly
standards and their claim must be dismissed.

D. An Injunction is a Remedy, Not a Cause of Action.

34. Plaintiffs’ request for injunctive relief must bésnohissed because Plaintiffs’ have
not, nor can they, allege the Property is pendifigreclosure sale. Again, Plaintiffs admit the
Loan has been paid in full and that Defendant leésased its lien on the Property. For this

reason alone, Plaintiffs’ request for injunctiveaemust be dismissed.

67 Sharyland Water Supply Corp. v. City of Alt884 S.W.3d 407, 417 (Tex. 2011).
68
Id.

% Mcintosh v. Bank of America, N,ANo. 3:12—CV-4336-BH, 2013 WL 3866619, *5 (N.DexT July 26, 2013)
(citing Shandong Yinguang Chem. Indus. Joint Stock Ca.yLfotter 607 F.3d 1029, 1032—-33 (5th Cir. 2010).
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35. Second, under Texas law, a request for injuncthefrabsent a cause of action
supporting entry of a judgment is fatally defectared does not state a claffh.As set forth
above, Plaintiffs have stated no claims which sigvdismissal. Thus, Plaintiffs’ request for
injunctive relief must also be dismissed.

For these reasons, Defendant respectfully requbatsthe Court grant its Motion to
Dismiss and dismiss all claims against it in PiffgsitComplaint with prejudice to refiling same.

By:_/s/ S. David Smith
S.DAVID SMITH
State Bar No. 18682550
sdsmith@mcglinchey.com
McGlinchey Stafford, PLLC
1001 McKinney Street
Suite 1500
Houston, Texas 77002
Telephone: (713) 520-1900
Facsimile: (713) 520-1025

OF COUNSEL:

NATHAN T. ANDERSON

State Bar No. 24050012
nanderson@mcglinchey.com
McGlinchey Stafford, PLLC
2711 North Haskell Ave.
Suite 2750, LB 38

Dallas, Texas 75204
Telephone: (214) 445-2445
Facsimile: (214) 445-2450

ATTORNEYS FOR DEFENDANT

OButanaru v. Ford Motor Co84 S.W.3d 198, 210 (Tex. 2002).
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CERTIFICATE OF SERVICE

| certify that on August 20, 2014, | filed the égoing with the Clerk of the Court via the
CM/ECEF filing system who will send a copy of sarodhe following registered CM/ECF users:

David McCrae
Barbara McCrae
350 Cee Run
Bertram, Texas 78605
Plaintiffs Pro Se

| further certify that a true and correct copy loé foregoing was also served upon Plainfffs
sevia U.S. Certified Mail, Return Request No. 71988 9111 2892 6991, on August 20, 2014.

/s/ Nathan T. Anderson
Nathan T. Anderson
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